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 A recent Ninth Circuit decision has called into question a school district’s ability to 
employ teachers enrolled in alternative certification programs.  This decision affects school 
district in California and may impact the status of thousands of teachers in school districts 
nationwide.   
 
 On September 27, 2010, the Ninth Circuit invalidated a federal regulation that has 
permitted school districts to hire teachers pursuing state certification through alternative 
certification programs like Teach for America or The New Teacher Project. Renee v. Duncan, 
No. 08-16661, 2010 WL 3733579 (9th Cir. Sept. 27, 2010).  The Court held that No Child Left 
Behind of 2001 (“NCLB”) requires teachers to obtain full certification from the state before they 
may be considered “highly qualified.”  Because NCLB provides that core subjects should be 
taught by “highly qualified” teachers, this ruling may prohibit school districts from employing 
teachers participating in alternative certification programs before they have completed the 
program and obtained certification.   
 

In 2007, a number of California residents filed a lawsuit challenging a federal regulation 
permitting teachers enrolled in alternative certification programs to be considered “highly 
qualified” under NCLB. They claimed that teachers in alternative certification programs were 
disproportionately assigned to schools serving minority and low-income students, resulting in 
those students receiving a poorer quality education. 
 
 NCLB provides that only “highly qualified” teachers should be employed to teach core 
academic subjects, as defined in NCLB.  20 U.S.C. § 6319(a)(2).  NCLB also requires school 
districts to hire only “highly qualified” new teachers.  Id. § 6319(a)(1).  In addition, districts 
must ensure that minority and low-income students are not taught by a disproportionate number 
of inexperienced or unqualified teachers.  Id. §  6311(b)(8)(C).   
   
 The regulation at issue in the case provides that a teacher may be considered “highly 
qualified” if he or she has “fulfilled the State’s certification and licensure requirements” or is 
“participating in an alternative route to certification program . . . and demonstrat[ing] satisfactory 
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progress toward full certification.” 34 C.F.R. § 200.56(a).  The Ninth Circuit found that this 
regulation was invalid because NCLB requires that “highly qualified” teachers shall have 
“obtained full State certification as a teacher (including certification obtained through alternative 
routes to certification)[.]” 20 U.S.C. § 7801(23)(emphasis added).  Relying on the distinction 
between “having obtained something and merely making satisfactory progress toward that 
thing,” the Court held that the regulation impermissibly expands the statutory language.  
 
 NCLB does not define full state certification.  If individuals enrolled in an alternative 
certification program are considered “fully certified” under state law, they may be considered 
“highly qualified” teachers under NCLB.  The Ninth Circuit examined California law, however, 
and found it likely that individuals enrolled in alternative route teacher training programs 
(“intern teachers”) are not fully certified under California law and, therefore, would not be 
“highly qualified” under NCLB.  Specifically, California’s Education Code distinguishes 
between fully certified teachers and intern teachers who are “certificated” but still “pursuing full 
certification through . . . alternative routes.”  Cal. Educ. Code § 44300(a)(1)(A).   
 
 The Ninth Circuit’s decision does not strike down California’s regulations or directly 
prohibit California’s practice of allowing school districts to hire individuals enrolled in 
alternative certification programs.  But the Court indicated that the invalidation of the federal 
regulation means that “California is very likely out of compliance with NCLB.”  California 
school districts, and districts in other states, likely are as well.   
 

* * * * * * 
 

 If you have any questions about NCLB’s teacher certification requirements or the issues 
presented by the Ninth Circuit’s decision, please contact  Maree Sneed (at 202-637-6416, 
maree.sneed@hoganlovells.com), John W. Borkowski (at 574-239-7010, 
john.borkowski@hoganlovells.com), or Kate Long (at 202-637-6463, 
kate.long@hoganlovells.com). 
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